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sought to exclude, as was the case where an Illinois Anti-Trust Act 
made an invalid exemption of all combinations of agriculturists 
and stock producers. 8 Take a local illustration. In 1905, the 
California Supreme Court found it necessary to declare a partic- 
ular statute entirely void, because the removal of a provision ex- 
tending to the police court concurrent jurisdiction with the su- 
perior court over certain misdemeanors would have had the effect 
to give the police court exclusive jurisdiction. 9 

Moreover a literal construction of such intention will mean 
that the dead remains of long forgotten acts will incessantly 
spring into life to foster useless litigtion, for as long as the act 
is unrepealed, there may be discovered some portion of it still 
capable of giving effect to something or other. And past experi- 
ence suggests that it is not wise to rely too much upon the salu- 
tary promptness of the legislature in exercising the right of re- 
peal. 10 

M. C. B. 

Constitutional Law : Power of a State to License Foreign 
Corporations. — Considerable interest has been aroused by the 
case of Baltic Mining Co. v. Massachusetts, 1 recently decided by the 
United States Supreme Court, sustaining the power of a state to 
charge a license to foreign corporations, based upon their entire or 
authorized capital stock, and thus roughly measured in reference to 
their means of controlling the market, the capacity to increase the 
business done within the state and their probable activities. Prior 
to this decision, it has been supposed by many that such a tax, 
notwithstanding its form, necessarily fell to a certain extent upon 
property without the state and was therefore violative of the due 
process clause of the Federal Constitution. But the principal 
case is properly decided upon the doctrine that such an objection 
applies only where the nature, purpose and actual operation of 
the tax indicates that it is not a pure excise tax. Thus, the stat- 
utes of Kansas, Colorado, Arkansas, and other states, 2 which 
have been declared unconstitutional by the United States Su- 
preme Court, contain many features not strictly in keeping with 
reasonable fees for filing articles of incorporation and charges 
for the sole privilege of transacting a domestic business. For 
instance, the taxes seem to be exorbitant, while the penalties for 



8 Connolly v. Union Sewer Pipe Co., (1901) 184 U S. 540 565 
•Robert v. Police Court of San Francisco, (1905) 148 Cal. 131, 82 
Pac. 838. 

" See I Cal. Law Rev. 541. 

1 Baltic Mining Co. v. Massachusetts and S. S. White Dental Mfg. 
Co. v. Massachusetts, (Nov. 3, 1913) 231 U. S. 68. 

2 Western Union Telegraph Co. v. Kansas, (1909) 216 U. S._ 1; 
Pullman Co. v. Kansas, (1910) 216 U. S. 56; Ludwig v. Western Union 
Telegraph Co., (1909) 216 U. S. 146; Atcheson, Topeka & Santa Fe Ry. 
Co. v. O'Connor, (1911) 223 U. S. 280. 
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non-compliance with the regulations were exceedingly burdensome. 
It is believed that the cases may be distinguished on these grounds. 

However, the California corporation license tax 3 likewise reg- 
ulated according to the entire capital stock and declared uncon- 
stitutional under the authority of the former decisions of the 
federal supreme court, 4 seems to be just such an excise tax as 
is permissible under the ruling of the principal case. The fees 
charged are not excessive, extending only to $250.00 per annum 
for the largest corporation. In fact, the Idaho Supreme Court, 
in sustaining a statute remarkably similar to ours, 5 suggested that 
our court had overlooked the peculiar facts involved in the federal 
decisions, and upon which those cases were determined. But 
it is to be noted that the filing fees, 6 considered by the California 
court to be in the same category with the license taxes, more 
closely resemble the taxes of Kansas than Massachusetts. It seems 
unfortunate that the legislature repealed the license tax, 7 while 
leaving the statute, less likely to be sustained upon a possible re- 
consideration, still upon the statute books. 

The effect of such a license upon interstate commerce was 
also considered at length in these cases. It is well established 
that statutes may also be declared unconstitutional wherever 
their necessary operation really and substantially burdens inter- 
state commerce and thus interferes with the supreme power of 
Congress to regulate it. To avoid this possibility, the Supreme 
Court of Massachusetts so construed the statute before it, as to 
exempt all corporations, such as telephone and railroad companies, 
whose interstate and intrastate commerce are "inextricably inter- 
woven." 8 But such a construction was not regarded by the Idaho 
court, as necessary where the tax is a "mere trifle" and not likely 
to operate even indirectly as a burden upon interstate commerce. 

M. C. B. 

Constitutional Law : Separation of State and Local Tax- 
ation: Corporation License Taxes. — The question whether the 
tax amendment to the state constitution providing for a separation of 
state and local revenue, 1 affects the validity of various license 
taxes is no longer a matter of doubt. In Hartford Fire Insurance 



3 (190S) Cal. Stats. 493 and amendments thereto. 

* H. K. Mulford Co. v. Curry, (July 3, 1912) 163 Cal. 276, 123 Pac. 
236. 

« Northern Pacific Railway Co. v. Gifford, (Nov. 23, 1913) 136 Pac. 
(Idaho) 1131. 

6 California Political Code, sec. 416. 

7 (1913) Cal. Stats. 680 to go into effect June 30, 1914. 
"Attorney General v. Electric Storage Battery Co., (1905) 188 

Mass. 239, 74 N. E. 467; Baltic Mining Co. v. Commonwealth, (1911) 
207 Mass. 381, 93 N. E. 831; S. S. White Dental Mfg. Co. v. Common- 
wealth, (1912) 212 Mass. 35, 98 N. E. 1056, 28 Ann. Cas. 1913 C, 805. 

1 Constitution of California, Art. XIII, sec. 14 adopted Nov. 8, 1910. 



